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OPINION
FACTS
On January 9, 2001, the Washington County Grand Jury indicted the defendant, Andrew
Stover, on one count of the sale of 2.1 grams of cocaine, aClass B felony, and two counts of the sde
of marijuana, Class E felonies, alleging that the offenses occurred on or about January 3, January 31,

and March 24, 2000, respectively. Pursuant to anegotiated pleaagreement, the defendant pled guilty
on September 20, 2002, to the sde of lessthan one-half gram of cocaine, a Class C felony, and two



countsof the sale of marijuana, Class E felonies, and was sentenced to concurrent termsof fiveyears
for the Class C felony and oneyear for each Class E felony.

At the probation hearing on November 1, 2002, defense counsel advised thetrial court that
the defendant’s two prior convictions, adult driving while impaired and leaving the scene of an
accident with property damage over $400, had occurred during the same period of time astheinstant
offenses. Counsel contended that the defendant had undergone a difficult six-month periodin his
life, but had straightened himself out with the help of hisfamily beforetheindictmentsin theinstant
case had beenissued. Upon questioning by thetrial court, the defendant explained the two days he
had served in jail for leaving the scene of an accident had shocked him into realizing he had a
problem and needed help. In order to straighten himsdf out, he voluntarily left Tennessee and went
toFlorida, “five hundred (500) milesaway from everything [he] kn[€]w,” where he spent almost five
weeks living with his parents. The defendant said he informed his parents of his drug problem and
his purpose for staying with them when he went to Florida. Both of the defendant’ s parents were
present at the probation hearing, and one of them confirmed to the trial court that the defendant’s
statements were true.

The mother of the defendant’s child was dso present in support of the defendant at the
probation hearing. The defendant told thetrial court that he had |egitimated his child, who was now
four yearsold. Hesaid he and the child’ smother had been together “ off and on for along time” and,
evenwhen not romantically involved, werecivil to each other and maintained afriendly rel ationship.
Defense counsel informed the court that the defendant paid child support and was current with his
payments. The defendant said he was a high school graduate, was currently attending East
Tennessee State University, and was working full-time as a server at Grady’ s Restaurant where he
was being trained for amanagement position. He said hehad last used drugs sometimeinthemiddle
of 2000. Defense counsel additionally informed the court that the defendant had successfully
completed a year’s probation for his conviction for leaving the scene of an accident, which had
involved drug-testing.

After the trial court announced that it was going to place the defendant on five years
probation, defense counsel requested that the defendant be granted judicia diversion. In support,
heintroduced certified copiesof thejudgmentsfor the defendant’ stwo prior convictions, stating that
the defendant had pled guilty to adult driving while impaired, a Class B misdemeanor, and leaving
the scene of an accident with property damage over $400. Counsel stated that, although the
defendant had been sentenced to eleven months, twenty-nine days for the leaving the scene of an
accident conviction, the offense was a Class C, rather than a Class A, misdemeanor according to
Tennessee Code Annotated section 55-10-102. Thetrial court agreed with thisanalysis, finding that
the defendant was eligible for diversion since his prior conviction for leaving the scene of an
accident was a Class C misdemeanor, although he had received asentence of € even months, twenty-
nine days." Additionally, the trial court found that the defendant was a suitable candidate for
diversion based, in part, on his positive social, employment, and educational history, aswell ashis

1The defendant apparently served two days of this sentence in jail and the remainder on supervised probation.
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history of having recognized and overcome his drug problem on his own. Accordingly, the trial
court granted the defendant judicial diversion with the condition, which defense counsd
subsequently met, that the court be provided with a Tennessee Bureau of Investigation letter of
certification that the defendant waseligiblefor judicial diversion. Thereafter, the Statefiledatimely
appeal tothiscourt, challengingthetrial court’ sdecisionto grant thedefendant’ srequest for judicial
diversion.

ANALYSIS

The State argues on appeal that the defendant was ineligible for diversion because, by the
State’ s interpretation, he had previously been convicted in the General Sessions Court of Carter
County of a Class A misdemeanor, which the trial court had no authority to modify to a Class C
misdemeanor. The defendant responds, inter alia, that thetrial court merely recognized the offense
to which he pled guilty was a Class C misdemeanor for which he received an illegal sentence of
eleven months, twenty-nine days. We will review these contending arguments.

Tennessee Code Annotated section 40-35-313 provides that, following a determination of
guilt by plea or by trial, atrial court may, in its discretion, defer further proceedings and place a
qualified defendant on probation without entering a judgment of guilt. Tenn. Code Ann. 8 40-35-
313(a)(1)(A) (Supp. 2002). A qudified defendant is one who pleads guilty or isfound guilty of a
misdemeanor or Class C, D, or E fdony; has not been previously convicted of afeony or a Class
A misdemeanor; and is not seeking deferral for asexual offense or aClassA or B felony. 1d. § 40-
35-313(a)(1)(B). If the defendant successfully completes the period of probation, the trial court is
required to dismiss the proceedings against him, and the defendant may have the records of the
proceedings expunged. Id. 8 40-35-313(a)(2), (b).

Therecord reflects the defendant wascharged with DU, first of fense, and “1eaving thescene
of an accident with property damage” and pled guilty on July 10, 2000, inthe Carter County General
Sessions Court to adult driving whileimpaired and “leaving the sceneover $400.” Under Tennessee
Code Annotated section 55-10-418(d)(1) (1997) (repealed July 1, 2003), afirst conviction for adult
driving while impaired is a Class B misdemeanor. Additionally, leaving the scene of an accident
with property damage over $400 isa Class C misdemeanor, accordingto Tennessee Code Annotated
section 55-10-102, which providesin pertinent part:

(2) Any person failing to stop or to comply with the
requirements of subsection (@) under such circumstances, in which
damage done to vehicles or property not owned or operated by the
person charged with violation of this section exceeds four hundred
dollars ($400) or would appear to areasonable person to exceed four
hundred dollars ($400), commits a Class C misdemeanor and in
addition thereto may be punished pursuant to the provisions of § 55-
10-101(c).



Tenn. Code Ann. 8 55-10-102(b)(2) (1998).

The Stateis correct in asserting that the punishment imposed for the leaving the scene of an
accident conviction was for that of a Class A misdemeanor, which would disqualify the defendant
from diversion, rather than that of a Class C misdemeanor, which would not. Thus, based upon the
punishment imposed, the State argues that the conviction was for a Class A misdemeanor and that
the defendant’ s denying this fact congditutes a collateral attack on the conviction, for which the
defendant has followed the wrong avenue. We respectfully disagree with thisanalysis, noting first
that the State does not identify the misdemeanor of which it contends the defendant was convicted.
L eaving the scene of an accident with property damageis a Class C misdemeanor regardless of the
amount of damage done, withtheonly difference being that |eaving the scene of an accident inwhich
the property damage exceeds $400 may carry the additiona punishment of the revocation of the
defendant’s driver's license. See Tenn. Code Ann. 88 55-10-101(c), -102(b)(2). Likewise, we
disagree that the defendant’ s arguing that this conviction isfor a Class C misdemeanor amounts to
acollateral attack of it. Rather, heiscontending that it is of alesser class than that asserted by the
State, unlikeinthe authoritiescited by the Statein thisregard wherein the validity of the convictions
themselveswere being attacked. We, therefore, agreewith the defendant that thetrial court did not,
as the State asserts, modify his conviction from a Class A to a Class C misdemeanor, but instead
recognized that the offense of |eaving the scene of an accident with property damage over $400, to
which he pled guilty, had been established by our Legislatureas a Class C misdemeanor. Infact, a
sentence of eleven months and twenty-nine daysimposed for conviction of a Class C misdemeanor
would beanillegal sentence; and, thus, thejudgment would be void, meaning that the misdemeanor
conviction questioned in thisappea wasnot valid. Woodsv. State, 928 SW.2d 52, 54 (Tenn. Crim.
App. 1996).

Wefurther agreewith the defendant that the trial court considered the appropriate facts and
circumstances of his case before finding him asuitable candidate for judicial diversion, and that the
record supportsthetrial court’ sdecision. Thedecisiontogrant or deny aqualified defendant judicial
diversion lieswithin the sound discretion of thetrial court. Statev. Electroplating, Inc., 990 SW.2d
211, 229 (Tenn. Crim. App. 1998); State v. Cutshaw, 967 SW.2d 332, 344 (Tenn. Crim. App.
1997); Statev. Bonestel, 871 SW.2d 163, 168 (Tenn. Crim. App. 1993), overruled on other grounds
by Statev. Hooper, 29 S\W.3d 1, 9 (Tenn. 2000). Assuch, it will not be disturbed on appeal absent
an abuse of discretion. State v. Turco, 108 SW.3d 244, 246 n.5 (Tenn. 2003). To constitute an
abuse of discretion, the record must be devoid of any substantial evidence in support of the trial
court’ sdecision. Cutshaw, 967 SW.2d at 344; Bonestel, 871 S.\W.2d at 168; Statev. Anderson, 857
S.w.2d 571, 572 (Tenn. Crim. App. 1992).

In determining whether to grant diversion, the trial court considers (a) the accused's
amenability to correction, (b) the circumstances of the offense, (c) theaccused’ scriminal record, (d)
the accused’ s social history, (€) the accused’ s physical and mental health, (f) the deterrence value
to the accused as well as others, and (g) whether judicia diversion will serve the interests of the
public aswell asthe accused. Electroplating, 990 S.W.2d at 229; Bonestel, 871 SW.2d at 168. A



trial court should not deny judicial diversion without explaning thefactorsin support of itsdenial,
and how those factors outweigh other factors in favor of diversion. Id.

The trial court addressed each of the above factors on the record before granting the
defendant judicial diversion. The court noted the defendant’s criminal record weighed dlightly
againg him, but found that all other factors weighed heavily in favor of granting judicial diversion.
In particular, thetrial court found the fact that the defendant had recognized his drug problem and
taken steps on his own to overcome it was a factor weighing strongly in hisfavor. Regarding this
point, thetrial court stated:

His only problem has been his use of drugs, and he . . . is very
believableinwhat he’ stold the court today that helast used thedrugs
in the year 2000. And the —with his social history — of course the
record indicates that he is working. He's gainfully employed and
actually advancing in employment, which againisrare for thiscourt.
The present condition under the Criminal Sentencing Reform Act is
usually considered more in his potential for rehabilitation. And the
court finds that his potential for rehabilitation is excellent, that
exceedingly rare, hesolved his own problem himself. Hehad enough
gutsto go down and stay with his parents and get out of the situation
and get away from the drug situation, and was successful in dealing
with hisdrug problem. Sothat isveryimpressive. That — that factor
weighs strongly in his favor, very strongly.

Following our review, we conclude that the record supports the grant of diversion to the
defendant. Accordingly, we affirm the order of the trial court.

ALAN E. GLENN, JUDGE



